
 

 

 

Submission by the Southeast Asia Women’s Caucus on ASEAN (Women’s Caucus)  

to the ASEAN Intergovernmental Commission on Human Rights (AICHR) 

Strengthening AICHR’s Terms of Reference 

4 July 2014  

While we note that the ASEAN Intergovernmental Commission on Human Rights (AICHR) has in past five 

years contributed towards increased discourse on human rights in ASEAN, we also note that obstacles remain 

for AICHR in fulfilling its mandate to promote and protect human rights. This includes several limiting 

provisions in AICHR’s terms of reference (TOR). That is why this first periodic review of AICHR’s TOR 

represents a major opportunity.  

This submission aims to contribute to this important review process by highlighting several elements that we 

believe need to be addressed, including concerning: 

1. Reviewing the restrictive inclusion of the principle of non-interference 

2. Expanding complaints procedures 

3. Appointment of expert working groups and special rapporteurs 

4. Reviewing ASEAN legal instruments 

5. Further complementing international human rights mechanisms 

6. Further complementing national human rights systems 

7. A better process of selecting AICHR representatives 

8. Increasing accountability of AICHR to the people of ASEAN 

9. Less rigidity in decision-making processes 

10. Enhancing engagement with civil society 

11. Enhancing transparency of AICHR 

12. A dedicated secretariat and budget 

13. Increasing scrutiny to ensure economic rights are protected 

We also would like to emphasize the importance of conducting this review process as transparently and 

inclusively as possible.  

1. While we commend AICHR for organising two regional consultations, we are disappointed that 

national consultations were not organised in all the countries. It is not too late to do so.  

2. Not all AICHR representatives allowed civil society to select their own representatives to the regional 

consultations. We hope this practice can be adopted for future consultations with AICHR. 

3. Any draft revisions of AICHR’s terms of reference must be made public for comments and feedback. 

The Women’s Caucus remains committed to contributing towards strengthening AICHR, for the advancement 

of human rights throughout ASEAN. 

The Southeast Asia Women’s Caucus on ASEAN is the primary civil society 

network that engages ASEAN to advance women’s human rights in the region. 

We are an extensive alliance of women’s organisations across Southeast Asia, 

with more than 100 partners in 11 countries. 
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AICHR TOR PART 1. PRINCIPLES 

1. Reviewing the restrictive inclusion of the principle of non-interference 

1.1. The principle of “non-interference in the internal affairs of ASEAN Member States”1 can and 

has been interpreted restrictively by AICHR, beyond what is reasonably needed to respect 

sovereignty. As a human rights body, upholding human rights must be prioritised.  

1.2. This restrictive interpretation of the principle of non-interference will continue to hinder 

AICHR in its mandate to “promote and protect human rights and fundamental freedoms of the 

peoples of ASEAN”2 and ASEAN’s principle of “respect for fundamental freedoms, the 

promotion and protection of human rights”.3 Efforts to comment or act on human rights 

abuses in any ASEAN Member State may be dismissed as interfering with a state’s internal 

affairs. This is especially problematic for AICHR’s efficacy as human rights abuses are often a 

result of a state’s inaction or action. 

1.3. Additionally, as a regional body with a mandate to “enhance regional cooperation with a view 

to complementing national and international efforts on the promotion and protection of 

human rights”,4 AICHR must consider the regional implications of issues thought of as internal, 

which may require regional responses. 

AICHR TOR PART 2. MANDATE AND FUNCTIONS 

2. Expanding complaints procedures 

2.1. Broader protection mandates will better enable AICHR to improve the human rights situation 

for ASEAN individuals and communities, to protect against human rights violations by state 

actors, and non-state actors. 

2.2. AICHR should not just be empowered to receive information from ASEAN Member States5 

and the Secretary-General of ASEAN,6 but also from civil society. The Inter-American 

Commission for example receives individual complaints from victims, groups and NGOs, and 

by states. 

2.3. Without follow up action, receiving information would be of little significance. A common 

feature of the European, Inter-American and African human rights systems is the existence of a 

complaints mechanism, either through human rights commissions or human rights courts. Such 

mechanisms can determine whether a state is responsible for alleged violation and, if so, states 

                                                
1 AICHR Terms of Reference, Paragraph 2.1.b. The principle of non-interference, or often referred as non-intervention in international 

laws, is internationally interpreted as “every state's right to sovereignty, territorial integrity and political independence”. See 

Oppenheim’s International Law as cited in Wood, Michael, Non-Intervention (Non-Interference in Domestic affairs), 

http://pesd.princeton.edu/?q=node/258 

2 AICHR Terms of Reference, Paragraph 1.1. 
3 ASEAN Charter, Paragraph 2(i). 

4 AICHR Terms of Reference, Paragraph 1.5. 

5 AICHR Terms of Reference, Paragraph 4.10. “To obtain information from ASEAN Member States on the promotion and protection 

of human rights.” 
6 AICHR Terms of Reference, Paragraph 7.1. “The Secretary-General of ASEAN may bring relevant issues to the attention of the 

AICHR in accordance with Article 11.2 (a) and (b) of the ASEAN Charter.” 
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may be asked to take certain action.7 A complaint mechanism is also a common feature of 

national human rights institutions. With the establishment of complaints mechanism, AICHR 

shall have mandate to receive, analyse, and investigate complaints. 

2.4. AICHR should also be empowered to issue public statements on current and pressing human 

rights issues in ASEAN. 

3. Appointment of expert working groups and special rapporteurs 

3.1. The Inter-American and African Commissions appoint special rapporteurs and working groups 

who look into thematic areas like freedom of expression, women, children, and refugees, as 

well as country specific issues. 

3.2. The appointment of special rapporteurs or working groups8 by AICHR could support AICHR’s 

existing efforts in information gathering and reporting on various thematic subjects and issues 

of grave concern. 

4. Reviewing ASEAN legal instruments 

4.1. As an overarching human rights body, AICHR should have the mandate to audit and make 

recommendations on the various ASEAN legal instruments, to ensure the implementation of 

the instruments adhere to international human rights standards. 

5. Further complementing international human rights mechanisms 

5.1. AICHR’s mandate to complement international human rights mechanisms in ASEAN Member 

States9 can be further expanded. The TOR of the ACWC, for example, describes in detail 

ACWC’s mandate to assist ASEAN Member States in preparing reports towards their 

international human rights obligations.10 By complementing international human rights 

mechanisms, AICHR can not only avoid unnecessary replication, but also assist ASEAN 

Members States comply with their international obligations. For instance, AICHR in Indonesia 

leverages on the Universal Periodic Review (UPR) process by conducting reviews with the 

government modelled after the UPR11. 

                                                
7 For example, in 2009, the Inter-American Commission found Mexico liable for failing to prevent the killing of three young women 

cotton field workers in Ciudad Juarez, a town known for the deaths of over 400 women who were also tortured since 1993. The 

Commission also ordered Mexico to pay the victims’ families US$ 383,000, issue an apology and construct a memorial. In 2011, Mexico 

issued an apology in a public ceremony. 
8 The UN Human Rights Council criteria for appointing Special Procedure mandate holders can be referred to. Mandate holders are 

selected on the basis of: (a) expertise; (b) experience in the field of the mandate; (c) independence; (d) impartiality; (e) personal 

integrity; and (f) objectivity. 

9 AICHR Terms of Reference, Paragraph 4.4. “To promote capacity building for the effective implementation of international human 

rights treaty obligations undertaken by ASEAN Member States”. Paragraph 4.5, “To encourage ASEAN Member States to consider 

acceding to and ratifying international.” 
10 ACWC Terms of Reference, Paragraph 5.6, “To assist, upon request by ASEAN Member States, in preparing for CEDAW and CRC 

Periodic Reports, the Human Rights Council’s Universal Periodic Review (UPR) and reports for other Treaty Bodies, with specific 

reference to the rights of women and children in ASEAN.” 
11

 The Human Rights Dialogue between AICHR and Indonesian Government was actually initiated by the later one. The 

dialogue has been platform for inquiring situation of human rights in Indonesia. 
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5.2. AICHR’s mandate to advise, assist, and consult ASEAN bodies12 can also be further expanded.  

As a regional mechanism, AICHR should additionally monitor other ASEAN bodies’ 

compliance with international human rights standards. 

6. Further complementing national human rights systems 

6.1. AICHR’s TOR should reflect the need for AICHR to cooperate with national human rights 

institutions (NHRIs). This is needed where there is overlap in mandates, for example in 

enhancing public awareness of human rights13 and in encouraging ASEAN Member States to 

accede to international human rights mechanisms.14 This will also be also be useful where 

NHRIs have mandates which AICHR may not have, but can still assist AICHR’s overarching 

purposes, for example in receiving complaints directly from victims and conducting 

investigations. 

6.2. AICHR could be well placed to facilitate knowledge exchange between ASEAN Member States 

in NHRI best practices, with the view of improving underperforming NHRIs and to encourage 

and assist states without NHRIs to establish NHRIs.15 A practical way to do would be through 

the South-east Asia National Human Rights Institutions Forum. 

6.3. This needed cooperation and facilitation role should be institutionalised in AICHRs TOR, 

including by expanding Paragraph 4.9.16 

AICHR TOR PART 5. COMPOSITION 

7. A better process of selecting AICHR representatives 

7.1. It is imperative that AICHR acts independently if it is carry out its functions as a human rights 

commission. For AICHR to be independent, the selection process of AICHR representatives 

must be open, transparent, and inclusive. This includes opening up nominations publicly and 

conducting the selection process transparently and fairly. 

7.2. Such a selection process is in line with good practices adopted by NHRIs and other regional 

human rights commissions, and has already been adopted in Thailand and Indonesia. Wording 

from the ACWC’s TOR can also be referenced: “When appointing their representatives to 

the ACWC, Member States shall conduct, in accordance with the respective internal 

processes, a transparent, open, participatory and inclusive selection process of their 

representatives to the ACWC.”17 

                                                
12 AICHR Terms of Reference, Paragraph 4.7 “To provide advisory services and technical assistance on human rights matters to 

ASEAN sectoral bodies upon request;” and 4.8, “To engage in dialogue and consultation with other ASEAN bodies and entities 

associated with ASEAN, including civil society organisations and other stakeholders, as provided for in Chapter V of the ASEAN 

Charter”. 

13 AICHR Terms of Reference, Paragraph 4.3. “To enhance public awareness of human rights among the peoples of ASEAN through 

education, research and dissemination of information.” 
14 AICHR Terms of Reference, Paragraph 4.5. “To encourage ASEAN Member States to consider acceding to and ratifying international 

human rights instruments.” 

15 The NHRIs of Indonesia, Malaysia, Philippines, and Thailand enjoy A-status from the ICC. 

16 AICHR Terms of Reference, Paragraph 4.9. “To consult, as may be appropriate, with other national, regional and international 

institutions and entities concerned with the promotion and protection of human rights.” 
17 ACWC TOR Paragraph 6.4. 
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7.3. Mandating a better process for its representatives will greatly enhance AICHR’s integrity and 

credibility. 

8. Increasing accountability of AICHR to the people of ASEAN 

8.1. AICHR representatives are currently accountable to and can be replaced by their respective 

governments,18 and report to the ASEAN Ministerial Meeting who will also approve AICHR’s 

work plans and budget.19  

8.2. In contrast, human rights commissioners in other regions, like the Organization of American 

States and the African Union, are accountable to their respective regional general assemblies, 

and act as individual experts rather than representatives of their countries. AICHR should 

similarly be given the freedom to act as independent experts rather than representatives of 

their governments. 

AICHR TOR PART 6. MODALITIES 

9. Less rigidity in decision-making processes 

9.1. Decision-making based on consensus20 has in some instances, including the drafting process of 

the ASEAN Human Rights Declaration, hindered efforts by AICHR representatives to advance 

human rights. Along with the non-interference principle, it has also led to a lack of response 

and action to address gross human rights violation in various ASEAN Member States in the 

past five years. 

9.2. While efforts should be made to obtain consensus, the need for consensus should not 

override adherence to international human rights standards. AICHR’s TOR should allow 

AICHR to make decisions without consensus when appropriate. 

10. Enhancing engagement with civil society 

10.1. Although AICHR is empowered to dialogue with civil society organisation,21 this dialogue is 

not sufficiently elaborated on in AICHR’s TOR. As a result, dialogue has not been regular, and 

is inconsistently implemented in the different ASEAN Member States.  

10.2. Civil society in Indonesia, Thailand and Philippines for example, generally report more 

satisfactory levels of engagement with their respective AICHR representatives compared to 

the other ASEAN Member States.  

                                                
18 AICHR Terms of Reference, Paragraph 5.2: “Each ASEAN Member State shall appoint a Representative to the AICHR who shall be 

accountable to the appointing Government;” Paragraph 5.6: “Notwithstanding paragraph 5.5, the appointing Government may decide, at 

its discretion, to replace its Representative.” 
19 AICHR Terms of Reference, Paragraph 6.6: “The AICHR shall submit an annual report and other appropriate reports to the ASEAN 

Foreign Ministers Meeting for its consideration;” Paragraph 8.1: “The AICHR shall prepare and submit a Work Plan of programmes and 

activities with indicative budget for a cycle of five years to be approved by the ASEAN Foreign Ministers Meeting, upon the 

recommendation of the Committee of Permanent Representatives to ASEAN.” 

20 AICHR Terms of Reference, Paragraph 6.1. “Decision-making in the AICHR shall be based on consultation and consensus in 

accordance with Article 20 of the ASEAN Charter.” 
21 AICHR Terms of Reference, Paragraph 4.8. “To engage in dialogue and consultation with other ASEAN bodies and entities associated 

with ASEAN, including civil society organisations and other stakeholders, as provided for in Chapter V of the ASEAN Charter.” 
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10.3. During the drafting of the ASEAN Human Rights Declaration, not all ASEAN Member States 

conducted national consultations, and regional consultation could have been more open. 

AICHR has been spearheading thematic studies, but there has been little consultation and 

partnership with civil society. Except for in Singapore and Indonesia, civil society groups have 

not been able to participate in the thematic studies. 

10.4. Regular meaningful engagement with civil society is essential if ASEAN is to become people-

centred, and would enable AICHR to tap into their civil society’s expertise on human rights 

matters. Engagements with CSOs need to be better institutionalised in AICHR’s TOR and in 

practice, and must not be limited to only accredited organisations. 

11. Enhancing transparency of AICHR 

11.1. Transparency is essential to the meaningful participation of stakeholders. Other regional 

human rights mechanisms like the European, Inter-American and African systems, have 

adopted transparency standards with decisions and recommendations widely disseminated 

regularly. 

11.2. AICHR is required to prepare an annual report. However the AICHR is not required to make 

this report public, and the report is subject to the purview of the ASEAN Ministerial Meeting.22 

In the interest of transparency and accountability, the report should need to be published 

publicly directly by AICHR. The report should include an assessment of the human rights 

situation in ASEAN. 

11.3. Other important decisions and activities, such as AICHR’s work plan and budget, should also 

be made public.  

AICHR TOR PART 8. WORK PLAN AND FUNDING 

12. A dedicated secretariat and budget 

12.1. A dedicated and independent secretariat, with committed budget, will assist AICHR operate 

effectively and independently. AICHR is the only regional human rights commission without 

permanent dedicated secretariat staff. Other regional commissions have well-resourced 

secretariat with dedicated staffs either permanent or budgeted, ranging from legal officers, 

lawyers, to administrative personnel. 

12.2. AICHR’s current budget needs to be approved by the ASEAN Ministerial Meeting, which 

hinders AICHR’s independence, and is approved yearly, which hinders effective long term 

planning.23 

                                                
22 AICHR Terms of Reference, Paragraph 6.6. “The AICHR shall submit an annual report and other appropriate reports to the ASEAN 

Foreign Ministers Meeting for its consideration.” 
23 AICHR Terms of Reference, Paragraph 8.2. “The AICHR shall also prepare and submit an annual budget to support high priority 

programmes and activities, which shall be approved by the ASEAN Foreign Ministers Meeting, upon the recommendation of the 

Committee of Permanent Representatives to ASEAN.” 
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13. Increasing scrutiny to ensure economic rights are protected 

13.1. As economic integration progresses with the ASEAN Economic Community, it is worrying 

that this process has been conducted in a non-transparent and non-inclusive manner, and 

without clear reference to human rights in the ASEAN Economic Community blueprint. 

Further, state sovereignty has been eroded through economic agreements that ASEAN 

member states have signed into through ASEAN and other bi-lateral and multi-lateral 

processes. Without proper scrutiny and consideration, this push for economic growth goals 

risk increasing human rights violations and environmental sustainability, particularly affecting 

marginalised groups such as women, indigenous people, migrant workers, farmers, peasants, 

and small fishers. Protecting against human rights abuses related to development, by state and 

non-state actors, needs to be a priority for AICHR. 

13.2. Other regional mechanisms like the OECD and the European Union have developed guidelines 

and principles for their corporations operating abroad and also in their own region and 

countries. Hence, with the greater need to bring stronger human rights rules for business, 

AICHR can similarly develop such guidelines for ASEAN. 

13.3. All three ASEAN Member States (Indonesia, Philippines and Vietnam) that are current 

members in the UN Human Rights Council voted in favour of elaborating on a legally binding 

instrument to regulate transnational corporations.24 AICHR could also consider creating a 

regional document to demonstrate AICHR’s commitment in ensuring human rights are not 

violated by corporate agendas. This step would allow AICHR and ASEAN to set a precedent 

ahead of the Human Rights Council.  

 

 

 

 

 

 

 

 

 

For questions, contact: Sunee Singh, sunee@apwld.org or Yu Ren Chung, renchung.wao@gmail.com. 

                                                
24 The resolution drafted by Ecuador and South Africa was adopted on 26 June 2014 and establishes “an open-ended intergovernmental 

working group with the mandate to elaborate an international legally binding instrument on Transnational Corporations and Other 

Business Enterprises with respect to human rights."  


